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HOUSE BI LL 2860

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives G ant, Newhouse, Hankins, Haler, Wal sh and McCune

Read first time 01/16/2006. Referred to Committee on Econonic
Devel opnment, Agriculture & Trade.

AN ACT Relating to water resource nmanagenent in the Colunbia river
basi n; reenacting and anendi ng RCW 43. 84. 092; adding a new chapter to
Title 90 RCW and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. FINDINGS. The legislature finds that:

(1) Water resources are needed to neet present and foreseeable
future needs for wuninterruptible irrigation and nunicipal water
requirenents in the counties adjacent to the mainstem to be allocated
under this chapter;

(2) Through the inplenentation of best mnmanagenent practices,
hydropower mtigation fees, and the purchase of additional conservation
measures within mainstemtributaries, waters in the mainstem should be
used to neet present and foreseeable future irrigation and nunicipa
wat er requirenments, while protecting instreamresources;

(3) A program that provides incentives to water right holders to
adopt best nanagenent practices and irrigation best managenent
practices for the purpose of achieving water savings and water use
efficiency on the mainstem is sound public policy that wll provide
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significant environnental and econom c benefits, including the
avai lability for instream purposes of waters not appropriated fromthe
mai nstem for consunptive use purposes; and

(4) The adoption and inplenmentation of a hydropower mtigation fee
program wll establish a reliable long-term revenue source to fund
needed new water conservation projects in the Yakima river basin or
ot her tributary basins.

NEW SECTION. Sec. 2. DEFIN TIONS. The definitions in this
section apply throughout this chapter unless the context <clearly
requires otherw se.

(1) "Appropriation" nmeans the process of legally acquiring the
right to specific anmobunts of water resources for application to
irrigation use or nunicipal use under this chapter and RCW 90. 03. 250
t hrough 90. 03. 340 and 90. 44. 060.

(2) "Best managenent practices" neans any practice or conbination
of practices involving the diversion, distribution, and application or
use of water resources that is both cost-effective and practicable
i ncludi ng technol ogical, economcal, and higher value crop rotation
consi derations, adopted for the purpose of achieving greater water use
ef ficiency.

(3) "Departnment” means the departnent of ecol ogy.

(4) "Hydropower mtigation fee" neans the per acre foot hydropower
mtigation fee established in section 7 of this act.

(5 "lrrigation best managenent practices" neans any irrigation
managenent practice or conbination of practices including, wthout
limtation, irrigation schedul i ng, equi pnent repl acenent or

nmodi fication, crop-related water managenent, screening of diversions,
proper tillage, residue nmanagenent, water rmanagenent research
devel opnment, and denonstration projects, and any other irrigation
practice that is both cost-effective and practicable, including
t echnol ogi cal , econom cal , and hi gher val ue crop rotation
considerations, adopted at any time after the applicable water right
was issued for the purpose of achieving greater irrigation water use
ef ficiency.

(6) "lIrrigation use" neans the use of water resources w thdrawn
from the mainstem for the purpose of irrigating crops, agricultura
comercial applications, and other horticultural and agricultural
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purposes. Irrigation use includes, without [imtation, the use waters
from the reservation source of supply to nodify the terns of an
irrigation water right that was conditioned to be interruptible for the
purpose of elimnating and renoving the interruptible condition.

(7) "Mainstemt neans the main stem of the Colunbia river fromthe
Bonneville damto the upper limts of the wells dam pool, the nmain stem
of the Snake river fromthe confluence of the Snake and Col unbia rivers
to the upper limts of the ice harbor dam pool, and any ground water
determ ned by the departnent to be in direct hydraulic continuity with
the mai nstem f or nanagenent purposes.

(8) "Municipal use" nmeans a beneficial use of water: (a) For
residential purposes through fifteen or nore residential service
connections or for providing residential wuse of water for a
nonresi dential population that is on average, at |east twenty-five
people for at l|east sixty days a year; (b) for governnental or
governnental proprietary purposes by a city, town, public utility
district, county, or water-sewer district; or (c) indirectly for the
purposes in (a) or (b) of this subsection through the delivery of
treated or raw water to a public water systemfor such use. |If water
is beneficially used under a water right for the purposes listed in
(a), (b), or (c) of this subsection, any other beneficial use of water
under the right generally associated with the use of water within a
muni ci pality is also for municipal water supply purposes, including,

but not Ilimted to, beneficial use for comercial, industrial,
irrigation of parks and open spaces, institutional, |andscaping, fire
flow, water system nmai ntenance and repair, or related purposes. |If a

governnental entity holds a water right that is for the purposes |isted
in (a), (b), or (c) of this subsection, its use of water or its
delivery of water for any other beneficial use generally associated
wWth the use of water within a nunicipality is also for nunicipal water

supply purposes, including, but not limted to, beneficial use for
conmmer ci al i ndustri al, irrigation of parks and open spaces,
institutional, |andscaping, fire flow, water system naintenance and

repair, or related purposes.

(9) "Nanepl ate" neans the face of a water right.

(10) "Person" nmeans any firm associ ati on, wat er users'
associ ation, corporation, limted liability conpany, irrigation
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district, municipal corporation, or other legal entity as well as an
i ndi vi dual

(11) "Public body" neans the state of Washington or any irrigation
district, agency, county, city or town, other political subdivision
muni ci pal corporation or quasi-nunicipal corporation, and those Indian
tribes now or hereafter recogni zed as such by the federal governnent.

(12) "Saved water" neans the difference between the quantity and/or
i nst ant aneous anount of water shown on the naneplate of the water right
and the quantity and instantaneous anount of water actually w thdrawn
after the water right holder becones certified under the best
managenent practices certification programestablished by this chapter.

(13) "Water right" nmeans the quantity and instantaneous anount of
water that a water right holder is entitled to wthdraw from the
mai nstem for any out-of -stream beneficial use as shown on the nanepl ate
of the water right.

(14) "Water conservation project"” neans any project or program
| ocated in the Yakima river basin, including water storage, that wll
contribute to relieving water shortages, provide for presently unnet
needs, and assist in neeting future water needs, or that achieves
physi cal or operational inprovenents that provide for increased water
use efficiency in any systens of diversion, conveyance, application, or
use of water under water rights.

(15) "Water conservation project revolving fund" or "revolving
fund” nmeans the revolving fund established in section 8 of this act.

NEW SECTION. Sec. 3. WATER FOR FUTURE BENEFI Cl AL USE. (1) Water
for future beneficial use consists of waters contained within the
mai nst em Col unbi a- Snake river system Such waters are allocated for

(a) Appropriation for irrigation use, which neans that any person
may apply to appropriate such waters for irrigation use at any |ocation
al ong the mai nstem system

(b) Appropriation for municipal use, which neans that any person
may apply to appropriate such waters for nunici pal use at any | ocation
al ong the mai nstem system

(2) This chapter is intended to supersede and repl ace chapter 173-
531A WAC. Begi nning on the effective date of this section, chapter
173-531A WAC is void and the terns of this chapter shall govern future
al | ocati ons.
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(3) Except as expressly provided in this chapter, this chapter may
not be construed to |l essen, enlarge, or nodify rights acquired before
the effective date of this section by appropriation or by other neans.

(4) Waters not appropriated and renoved from the mainstem for
consunptive use purposes remain available for instreamfl ows.

NEW SECTION. Sec. 4. APPROPRI ATION OF MAINSTEM WATERS. Any
person may apply for an appropriation of water from the nmainstem
Applications may be for a new water right or for an appropriation that
wll be used to nodify, anend, or supplenent an existing water right.
The terns and conditions in this section are applicable to applications
for an appropriation of waters fromthe mai nstem

(1) Future minstem water allocations shall not exceed an
additional three hundred thousand acre-feet of water, through 2015
with legislative authorization required to extend further water
al l ocations after 2015.

(2) It shall be a condition of any new permt or certificate or any
anendnent to an existing permt or certificate issued after the
effective date of this section for the use of waters fromthe nmai nstem
that the applicant nust be certified under the best nmanagenent
practices program established under section 5 of this act.

(3) It shall be a condition of any new permt or certificate or any
anendnent to an existing permt or certificate issued after the
effective date of this section involving a new appropriation of waters
fromthe mainstemthat the water right holder shall pay the hydropower
mtigation fee established in section 7 of this act for the right to
beneficially use waters newly appropriated fromthe nmai nstem However,
the hydropower mtigation fee does not apply to waters that a water
right holder is entitled to withdraw under an existing permt or
certificate except saved water to the extent the saved water 1is
actual ly wi t hdrawn.

(4) Any permt issued after the effective date of this section
involving a new appropriation of waters from the mainstem that the
water right holder is subject to a fifteen-year devel opnment schedul e
for putting the waters to beneficial use. Saved water is subject to a
fifteen-year devel opnent schedule for putting waters to beneficial use
fromthe date the water right hol der becones certified under the best
managenent practices program
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(5) It shall be a condition of any anmendnent or nodification to a
permt or certificate that supplenents a water right existing on the
effective date of this section wth an appropriation of waters fromthe
mai nstem t hat the hydropower mtigation fee established in section 7 of
this act applies to the portion of the water right, as anended,
nmodi fi ed, or supplenmented that represents a right to use waters newy
appropriated from the nainstem In the case of an anendnent that
supplenments a water right existing on the effective date of this
section to elimnate a condition of interruptibility, the hydropower
mtigation fee shall apply to the extent waters are actually w thdrawn
that coul d not have been w t hdrawn under the applicable condition.

(6) Applications for appropriations fromthe mai nstem shall be nade
in the sanme form and manner provided in RCW 90.03.250 through
90. 03. 340, the provisions of which govern applications to appropriate
waters fromthe mainstem PROVIDED, That this chapter prevails in the
event that any provision is determned to be inconsistent with or to
conflict with RCW 90.03. 250 through 90.03.340 and 90.44.060 or to be
i nconsistent with or to conflict with any ot her applicable provision of
I aw.

(7) No application, permt, or certificate to appropriate and use
waters wunder this chapter may be denied or conditioned to be
interruptible on the grounds that the denial or condition is necessary
to satisfy the instreamflow requirenents in chapter 173-563 WAC or any
other state |aw or rule.

(8) Waters represented by canceled or relinquished applications,
permts, and certificates will be considered as returned to the
mai nstem and available either for appropriation by a subsequent
applicant or the waters shall be available for instreamflow

NEW SECTI ON.  Sec. 5. BEST MANAGEMENT PRACTI CES PROGRAM (1) The
department shall by rule, after consultation with industry groups and
other interested parties, develop and from tinme-to-tine update a
schedul e of neasures and practices that constitute best mnmanagenent
practices and irrigation best managenent practices.

(2) The departnent shall by rule, after consultation with industry
groups and other interested parties, develop a certification programto
certify any appropriator from the minstem that applies for
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certification, whose water use nethods and practices substantially
conply with the neasures and practices identified by rule as best
managenent practices and/or irrigation best managenent practices.

NEW SECTION.  Sec. 6. SAVED WATER. Saved water shall be deened to
have been at all tinmes beneficially used by the holder of the water
right and the water right shall be deened to include the quantity and
anount of saved water up to the face anmpbunt and quantity shown on the
permt or certificate: PROVI DED, That the holder of the permt or
certificate mnust: (1) Becone certified under the departnent's best
managenent practices certification program and (2) comencing the year
after the effective date of this section, pay the annual hydropower
mtigation fee established in section 7 of this act based on the
quantity and anount of saved water actually w thdrawn.

NEW SECTION. Sec. 7. HYDROPONER M TI GATI ON FEE. (1) There is
her eby established a hydropower mtigation fee which shall initially be
ten dollars per acre-foot. The anount of the hydropower mtigation fee
shal | be adjusted every five years begi nning January 1, 2011, based on
the increase or decrease in the inplicit price deflator as published by
the United States bureau of economic statistics. The hydropower
mtigation fee shall apply as provided in this section.

(2) The holder of any water right for the use of waters
appropriated fromthe nmainstemissued after the effective date of this
section shall pay the hydropower mtigation fee annually based on the
anount and quantity of water that the holder is entitled to wthdraw

fromthe mainstemup to the anobunt shown on the face of the water right
based on actual neasured water w thdrawal .

(3) The holder of any water right issued before the effective date
of this section who applies for an additional or supplenental right to
use waters from the minstem to anend, nodify, or supplenent the
existing water right shall pay the hydropower mtigation fee annually
based on actual neasured water wthdrawal from the nmainstem as
aut hori zed under the anmendnent or nodification.

(4) The holder of any water right may elect to pay the hydropower
mtigation fee for the purpose of being deened to have beneficially
used saved water not actually wthdrawn and the other treatnent
avai |l abl e under section 7 of this act.
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NEW SECTION. Sec. 8. WATER CONSERVATI ON PRQIECT REVOLVI NG FUND
(1) The water conservation project revolving fund is hereby established
in the state treasury for the purpose of naking |oans, grants, and
ot her financial assistance as authorized in this chapter to finance or
pay for water conservation projects. Mneys in the revolving fund may
be spent only in a manner consistent with this chapter.

(2) The water conservation project revolving fund shall be
specifically used to offset the flow inpacts of new waters appropri ated
from the mainstem as provided for in section 4 of this act. Wt er
conservation projects shall provide water savings and tributary
instream flow contributions, equal to or greater than the anounts of
wat er all ocated under section 4 of this act.

(3) Water conservation projects shall be approved for fundi ng based
on department review and approval .

(4) The revolving fund shall consist of:

(a) Al of the hydropower mtigation fee paynents received by the
departnment under this chapter;

(b) State matching funds appropriated or authorized by the
| egi sl ature;

(c) Any loans or grants provided by the federal governnent;

(d) Any other revenues derived from gifts or bequests pledged to
the revolving fund for the purpose of providing financial assistance to
wat er conservati on projects;

(e) Al repaynents of noneys borrowed fromthe revol ving fund;

(f) Al interest paynents nade by borrowers from the revolving
fund; and

(g) Any fee or charge levied in conjunction with the adm nistration
of the revol ving fund.

(5 The state treasurer may invest and reinvest nobneys in the
revolving fund in the manner provided by law. Al earnings from such
i nvestment and reinvestnent shall be credited to the revolving fund.

NEW SECTION. Sec. 9. ADM N STRATION AND USE OF MONEYS IN THE
REVOLVI NG FUND. (1) The departnent shall adm nister the revol ving fund
and shall wuse the noneys in the revolving fund to provide | oans,
grants, and other financial or technical assistance for the purpose of
paying for construction or inplenentation of water conservation
proj ects.
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(2) The departnent shall allocate funds for |oans, grants, and
ot her financial or technical assistance as provided in this section in
accordance with an annual project priority list of feasible and cost-
effective projects devel oped by the departnment in consultation with the
Yakama | ndi an Nation and ot her resource agenci es.

(3) The departnment nmay nake |oans at or below narket interest
rates, including interest-free loans to public bodies to finance water
conservation projects. The recipient of a loan nust establish a
dedi cat ed source of revenue for repaynent of |oans. The revolving fund
shall be credited with all paynents of principal and interest on al
| oans.

(4) The departnent may nake grants and provide other financial or
technical assistance to public bodies to finance, construct, or
i npl emrent wat er conservati on projects.

Sec. 10. RCW43.84.092 and 2005 ¢ 514 s 1106, 2005 c 353 s 4, 2005
c 339 s 23, 2005 ¢ 314 s 110, 2005 c 312 s 8, and 2005 c 94 s 2 are
each reenacted and anmended to read as foll ows:

(1) Al earnings of investnments of surplus balances in the state
treasury shall be deposited to the treasury inconme account, which
account is hereby established in the state treasury.

(2) The treasury inconme account shall be utilized to pay or receive
funds associated with federal prograns as required by the federal cash
managenent i nprovenent act of 1990. The treasury incone account is
subject in all respects to chapter 43.88 RCW but no appropriation is
required for refunds or allocations of interest earnings required by
the cash managenent | nprovenent act. Refunds of interest to the
federal treasury required under the cash managenent i nprovenent act
fall wunder RCW 43.88.180 and shall not require appropriation. The
of fice of financial managenent shall determ ne the anobunts due to or
fromthe federal governnent pursuant to the cash nanagenent i nprovenent
act. The office of financial managenent may direct transfers of funds
bet ween accounts as deemed necessary to inplenent the provisions of the
cash managenent inprovenent act, and this subsection. Ref unds or
al l ocations shall occur prior to the distributions of earnings set
forth in subsection (4) of this section.

(3) Except for the provisions of RCW43.84.160, the treasury incone
account may be utilized for the paynent of purchased banki ng services

p. 9 HB 2860
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on behalf of treasury funds including, but not [imted to, depository,
saf ekeepi ng, and disbursenent functions for the state treasury and
af fected state agencies. The treasury incone account is subject in al
respects to chapter 43.88 RCW but no appropriation is required for
paynents to financial institutions. Paynments shall occur prior to
di stribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings
credited to the treasury incone account. The state treasurer shall
credit the general fund with all the earnings credited to the treasury
i nconme account except:

(a) The followng accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The capitol building

construction account, the Cedar R ver channel construction and
operation account, the Central Washington University capital projects
account, the charitable, educat i onal , penal and reformatory
institutions account, the common school construction fund, the county
crimnal justice assistance account, the county sales and use tax
equal i zation account, the data processing building construction
account, the deferred conpensation adm nistrative account, the deferred
conpensation principal account, the departnent of retirenent systens
expense account, the developnental disabilities comrunity trust
account, the drinking water assistance account, the drinking water
assistance admnistrative account, the drinking water assistance
repaynent account, the Eastern Washington University capital projects
account, the education construction fund, the education |egacy trust
account, the election account, the energency reserve fund, The
Evergreen State College capital projects account, the federal forest
revol vi ng account, the freight nobility investnent account, the health
services account, the public health services account, the health system
capacity account, the personal health services account, the state

hi gher education construction account, the higher educati on
construction account, the highway infrastructure account, the high-
occupancy toll |anes operations account, the industrial insurance

prem um refund account, the judges' retirenment account, the judicia
retirement admnistrative account, the judicial retirenment principa
account, the |local |easehold excise tax account, the |local real estate
exci se tax account, the local sales and use tax account, the nedica

HB 2860 p. 10
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aid account, the nobile honme park relocation fund, the nmnultinodal
transportation account, the nunicipal crimnal justice assistance
account, the municipal sales and use tax equalization account, the
nat ural resources deposit account, the oyster reserve | and account, the
per petual surveillance and nmai ntenance account, the public enpl oyees'
retirement system plan 1 account, the public enployees' retirenent
system conbined plan 2 and plan 3 account, the public facilities
construction | oan revol ving account beginning July 1, 2004, the public
heal t h suppl enmental account, the public works assistance account, the
Puyal lup tribal settlenent account, +the real estate appraiser
conm ssion account, the regional transportation investment district
account, the resource managenent cost account, the rural Washington
loan fund, the site closure account, the small city pavenent and
sidewal k account, the special wldlife account, the state enpl oyees’
i nsurance account, the state enployees' insurance reserve account, the
state investnent board expense account, the state investnent board
comm ngl ed trust fund accounts, the suppl enental pension account, the
Tacoma Narrows toll bridge account, the teachers' retirement system
plan 1 account, the teachers' retirenent system conbined plan 2 and
pl an 3 account, the tobacco prevention and control account, the tobacco
settlenment account, the transportation infrastructure account, the
transportation partnership account, the tuition recovery trust fund,
the University of Washington bond retirenent fund, the University of
WAashi ngt on buil ding account, the volunteer fire fighters' and reserve
officers' relief and pension principal fund, the volunteer fire
fighters' and reserve officers’' admnistrative fund, the Wshington
fruit express account, the Washington judicial retirenment system
account, the Washington |law enforcenent officers' and fire fighters'
system plan 1 retirenent account, the Wshington |aw enforcenent
officers' and fire fighters' system plan 2 retirenent account, the
Washi ngton public safety enployees' plan 2 retirenment account, the
Washi ngt on school enployees' retirenment system conbined plan 2 and 3
account, the Wshington state health insurance pool account, the
Washi ngton state patrol retirenent account, the Wshington State
University building account, the Washington State University bond
retirement fund, the water conservation project revolving fund, the
water pollution control revolving fund, and the Wstern Wshington
Uni versity capital projects account. Ear ni ngs derived frominvesting
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bal ances of the agricultural permanent fund, the normal school

permanent fund, the permanent comon school fund, the scientific
permanent fund, and the state wuniversity permanent fund shall be
allocated to their respective beneficiary accounts. Al earnings to be
di stributed under this subsection (4)(a) shall first be reduced by the
allocation to the state treasurer's service fund pursuant to RCW
43. 08. 190.

(b) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the departnent of |icensing services account, the
essential rail assistance account, the ferry bond retirenent fund, the
grade crossing protective fund, the high capacity transportation
account, the highway bond retirenent fund, the highway safety account,
the notor vehicle fund, the notorcycle safety education account, the
pi | ot age account, the public transportation systens account, the Puget
Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol highway account, the transportation 2003
account (nickel account), the transportation equipnent fund, the
transportation fund, the transportation inprovenent account, the
transportation i nprovenent board bond retirenent account, and the urban
arterial trust account.

(5 In conformance with Article Il, section 37 of the state
Constitution, no treasury accounts or funds shall be allocated earnings
W thout the specific affirmative directive of this section.

NEW SECTION. Sec. 11. Captions used in this act are not any part
of the | aw.

NEW SECTION. Sec. 12. Sections 1 through 9 and 11 of this act
constitute a new chapter in Title 90 RCW

NEW SECTI ON.  Sec. 13. Section 10 of this act takes effect July 1,

HB 2860 p. 12
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